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DECI SI ON

BLAIR, Chair: This case is before the Public Enploynent
Rel ati ons Board (PERB or Board) on exceptions filed by the Norris
School District (D strict) to the proposed decision (attached
hereto) of a PERB administrative |law judge (ALJ). In her
deci sion, the ALJ concluded that the District violated section
3543.5(a), (b) and (c) of the Educational Enploynent Relations

Act (EERA)' when it unilaterally (1) transferred work from

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the Government Code. Section 3543.5 states, in pertinent
part: . :

It shall be unlawful for a public schdo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to



existing unit classifications to a newy created classification,
and (2) established the salary assigned to the new
cl assification.

The Board has reviewed the entire record in this case,
i ncluding the proposed decision, the stipulated statenent of
facts and exhibits, the District's statenent of exceptions and
the response thereto filed by the California School Enployees
Association and its Norris Chapter No. 824 (CSEA). The Board
finds the ALJ's findi ngs of facf and conclusions of |aw to be
free of prejudicial error and, therefore, adopts themas the
decision of the Board itself.

DI STRI CT' S EXCEPTI ONS

On appeal, the District contends that it did in fact
negotiate the duties and salary level with CSEA concernjng t he
groundskeeper/custodi an classification. The District states that
the parties entered into a nenorandum of understanding (M)
concerning the matter on April 25, 1991, nearly 18 nonths prior
to the earliest alleged violation of its duty to bargain this

issue. The MOU attached to the District's appeal states:

di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
thi s subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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CSEA and the Norris School District agree to
the posting of a position which conbines the
two job categories "G oundskeeper" and
"Custodi an" (see attached).!? The rate of

pay will be based on the hourly rate for each
j ob category and the nunber of hours assigned
within each job category.

The District asserts that the existence of this MOU was
"unknown to the representative of the District during the
proceedi ngs before the ALJ . . . ." Inlight of its claimthat
the parties have already negotiated this matter, the District
asks the Board to reverse the ALJ's decision and deny the renedy.

The District also contends the ALJ erred in finding that all
classified positions in the bargaining unit are eight-hour
positions. The District attaches a menp to its appeal which
proposes to denonstrate that the District enploys numerous unit
menbers in part-tinme positions.

CSEA' S RESPONSE

CSEA states that the MOU referenced by the District was not
made part of the stipulated record. CSEA contends that the
District is essentially asking the Board to reopen the record.
CSEA asserts that the District has made no showing that it
exerci sed reasonable diligence in attenpting to discover and
produce these documents at the tinme it entered into the j oi nt

stipulation of facts. CSEA states that the docunents submtted

’The attachment describes the position's duties and sets the
sal ary.



by the District "lack authentication" and objects to their
consi deration by the Board.?3

DI SCUSSI ON

PERB Regul ati on 32320(a)* states, in pertinent part:
- (a) The Board itself may:

(1) Issue a decision based upon the record
of hearing, or

(20 Affirm nodify or reverse the proposed
deci sion, order the record reopened for the
taking of further evidence, or take such

ot her action as it considers proper.

The Board has held that the standard applied to requests to
reopen the record under PERB Regul ation 32320 is the same
standard as that governing requests for reconsideration of a
decision by the Board itself.®> The Board will reopen the record
on the basis of newy discovered evidence that was not previously
avai | abl e and could not have been discovered with the exercise of

reasonabl e diligence. (San Mateo Community_College District

(1985) PERB Decision No. 543.) “The party requesting that the

]%in light of the Board's ruling in this case, the Board
finds it unnecessary to address the remai nder of CSEA' s argunents
on appeal .

“PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.

°PERB Regul ati on 32410(a) states, in pertinent part:

The grounds for requesting reconsideration
are limted to clains that the decision of
the Board itself contains prejudicial errors
of fact, or newy discovered evidence or |aw
whi ch was not previously avail able and coul d
not have been discovered with the exercise of
reasonabl e diligence.



record be reopened nust present a satisfactory explanation for
the failure to produce the evidence at an earlier tine. (San

Joaquin Delta Community_College District (1983) PERB Deci sion

No. 261b; Regents of the University of California (Yeary) (1987)

PERB Deci sion No. 615-H.)

In California State Enployees Association (Garcia) (1993)
PERB Deci si on No  1014a-S, the Board consi dered a reconsideration
request in which the union presented new evidence. The. union
admtted that the evidence it subnitted was |ocated within its
own files.. The Board concl uded that since tHe uni on had access
to the docunents when the case was before the Board agent, the
union failed to denonstrate that.the evi dence coul d not have been
di scovered with the exercise of reasonable diligence.

Simlarly, in the present case, the docunents the District
asks the Board to consider were submtted by the District
attached to its appeal. The District provides no satisfactory
expl anati on why these docunents were not previously avail able and
coul d not have been easily discovered while this case was before
the ALJ. If the Board were to reopen the record under these
circunstances it would reward a party's neglect in presenting its
case and result in nunerous instances where new evidence is
presented on appeal to the Board itself. Accordingly, the Board
rejects the evidence offered by the District and declines to
reopen the record.

The Ejstrict also clains that the renmedy requiring the

parties to negotiate and the nmake whol e order is inappropriate



because the parties have already reached agreenent on this issue.
If in fact the parties have previously negotiated the salary and
duties assigned to the groundskeeper/custodi an classification,
this matter can best be resolved through PERB s conpliance

pr oceedi ngs. |

ORDER

Based upon the findings of fact, conclusions of |aw and the
entire record in this case, it is found that the Norris Schoo
District (Dstrict) violated the Educational Enploynent Rel ations
Act (EERA), Governnment Code section 3543.5(c) by unilaterally (1)
transferring work fromexisting unit classifications to a newy-
created bargaining unit classification, and (2) setting the
salary for the new classification. By the sanme conduct, it has
been found that fhe District also violated EERA section 3543.5(a)
and (b).

Pursuant to EERA section 3541.5(c), it is hereby ordered
t hat fhe District, its governing board and its representatives
shal |

A CEASE AND DESI ST FROM

1. Failing and refusing to negotiate in good faith
with the California School Enployees Association and its Norris
Chapter No. 824 (CSEA), the exclusive representative of t he
District's classified enpl oyees, by taking unilateral action
concerni ng enpl oyees' salary and other terns and conditions of
enpl oynent within the scope of representation, including the

transfer of work fromone classification to another;



2. Denying to CSEA rights guarénteed by EERA,
i ncluding the right to represent its nenbers; and

3. Interfering with enployees in the exercise of their
rights guaranteed by EERA, including the right to be represented
by their chosen representative.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICIES OF THE EERA

1. Upon request, imediately neet and negotiate with
CSEA regarding (1) the transfer of work fromone classification
to another, and-(2) all matters related to salaries, including
the salary range to which the new classification of
groundskeeper/custodi an is assi gned.

2. Unless the parties reach a contrary agreenent, nake
enpl oyees in the groundskeeper/custodi an classification whole for
any difference between the salary agreed upon by the parties and
that unilaterally established by the District, wth interest at
the rate of seven (7) percent per annum for the period beginning
on the date of the unilateral action (Cctober 15, 1992) until the
date CSEA and the District reach agreenent.

3. Wthin thirty-five (35 days following the date
this Decision is no Iongér subject to reconsideration, post at
all work | ocations where notices to enployees are cusfonarily
pl aced, copies of the Notice attached hereto as an Appendi x. The
Notice nust be signed by an authorized agent of the District,
indicating that the District will conply with the terns of this
Order. Such posting shall be maintained for a period of thirty
(30) consecutive workdays. Reasonable steps shall be taken to
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insure that the Notice is not reduced in size, defaced, altered
or covered with any other nmaterial.

4. Witten notification of the actions taken to conply
with this Order shall be nmade to the Sacranento Regional Director
of the Public Enploynent Relations Board in accordance with the
Director's instructions. All reports to the Regional Director

shall be served concurrently on the charging party herein.

Menbers Carlyle and Johnson joined in this Decision.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
‘An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-3292,
California School Enployees Association and its Norris Chapter
No. 824 v. Norris School District, in which all parties had the
right to participate, it has been found that the Norris Schoo
District (Dstrict) violated the Educational Enploynent Rel ations
Act (EERA), Governnment Code section 3543.5(c). The District
violated EERA by unilaterally (1) transferring work from existing
unit classifications to the newl y-created classification of
groundskeeper/ custodi an, and (2) establishing the salary assigned
to this classification. By the sanme conduct, it has been found
that the District also violated EERA section 3543.5(a) and (b).

As a result of this conduct, we have been ordered to post
this Notice and we wi l|l:

A CEASE AND DESI ST FROM

1. Failing and refusing to negotiate in good faith
with the California School Enployees Association and its Norris
Chapter No. 824 (CSEA), the exclusive representative of the
District's classified enployees, by taking unilateral action
concerni ng enpl oyees' salary and other terns and conditions of
enpl oynent within the scope of representation, including the
transfer of work fromone classification to another;

: 2. Denying to CSEA rights guaranteed by EERA,
including the right to represent its nenbers; and

3. Interfering with enployees in the exercise of their
rights guaranteed by EERA, including the right to be represented
by their chosen representative.

B. TAKE THE FOLLOW NG AFFI RVATI VE. ACTI ONS DESI GNED TO
EFFECTUATE THE POLICI ES OF THE EERA:

1. Upon request, imediately neet and negotiate with
CSEA regarding (1) the transfer of work fromone classification
to another, and (2) all matters related to salaries, including
the salary range to which the new classification of
gr oundskeeper/ custodi an i s assi gned.



: 2. Unless the parties reach a contrary agreenent, make
enpl oyees in the groundskeeper/custodian classification whole for
any difference between the salary agreed upon by the parties and
that unilaterally established by the District, with interest at
the rate of seven (7) percent per annum for the period begi nning
on the date of the unilateral action (Cctober 15, 1992) until the.
date CSEA and the District reach agreenent.

Dat ed: _ NORRI S SCHOOL DI STRI CT

Aut hori zed Agent

THI'S I'S AN OFFI Cl AL NOTI CE. T NUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.
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[ NT L ON

An exclusive representative of a classified bargaining unit
al leges that the enployer unilaterally reduced the hburs of a
vacant eight-hour unit position and replaced it with two five and
one-hal f hour positions wi thout providing the representative with
(1) prior notice, (2) an opportunity to negotiate the decision,
or (3) the effects of such changes.

The enpl oyer denies that it reduced the hours of the
position in_question. It insists that the vacated position
still exists, but remains unfilled. Instead, the enployer
mai ntains that it declared the existence of vacancies in two
positions of a different classification, posted a job notice and
filled both vacancies in accord with applicable provisions of the

parties' collective bargai ning agreenent (CBA).

This proposed decision has been appeal ed to the
Board itself and may not be cited as precedent

unl ess the decision and its rationale have been
adopted by the Board




PROCEDURAL HI STORY

On March 15, 1993, the California School Enpl oyees
Association and its Norris Chapter #3824 (CSEA fiied an unfair
bractice charge against the Norris School District (D strict)
al | egi ng unl awful conduct in violation of the Educati onal
Enpl oynent Rel ations Act (EERA or Act).?!

The charge alleged that on or about Cctober 15, 1992, the
District unilaterally reduced the hours.of a vacant eight-hour
mai nt enance/ gr oundskeeper positjon and replaced it with two
gr oundskeeper/ cust odi an positions of ffve-and-one-half hour s
each. The charge further alleged that bn or about Cctober 28,
1992, February 7, 1993, and March 1, 1993, the District refused
to negotiate the decision to change the hours of the unit
position in question or the effects of such change in violation
of EERA. |

Based on these allegations, the Ofice of the General
Counsel of the Public Enploynent Rel ations Board (PERB or Board)
i ssued a conplaint on May 18, 1993, alleging that the District's
conduct descri bed above, was in violation of section 3543.5(a),

(b) , and (c).?!

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the Governnent Code.

’Section 3543.5 states, in pertinent part:

3543. 5. | NTERFERENCE W TH EMPLOYEES' RI GHTS
PRCHI BI TED

It shall be . unlawful for a public schoo
enpl oyer to do any of the follow ng:

2



The District answered the conpl aint on May 24, 1993, denying
all material allegations of unlawful conduct. The District also
rai sed a nunber of affirmative defenses.

At an informal conference held on July 20, 1993, the dispute
was not resol ved.

After the case was noticed for formal hearing, the parties
agreed, on Septenber 29, 1993, that there were no materia
factual disputes and requested to file declarations setting forth
their respective positions in lieu of a formal hearing. This
request was granted by the undersigned on Cctober 13, 1993,
provided that the parties agree to submt stipulations of fact
and relevant joint exhibits prior to submtting post-hearing
briefs.

The' stipulations of fact and exhibits were filed on
Decenber 1, 1993. On Decenber 22, 1993, CSEA filed a post-

hearing brief and the District filed a declaration in support of

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enpl oyee organizatfons rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith wth an exclusive representative.



its position. Thereafter the case was submtted for proposed

deci si on.

EI NDI NGS OF FACT

Most of the relevant factual matters in this case are not
di sputed. The following findings of facts are based on the
parties' stipulations, which are set forth verbati mas follows:

1. California School Enployees Association
Chapter #824 is the enpl oyee
organi zation within the neaning of
Gover nnent Code section 3540.1 (d) and
is the exclusive representative.

2. The Norris School District is the
enployer in this matter within the
meani ng of Governnent Code section
3540.1 (k).

3. On or about Septenber 20, 1992 an 8-hour
per day Mai ntenance/ G oundskeeper
position was vacated due to the
resignation of Janes White. M. Wite
received a full Health and Welfare
Benefit package under the applicable
provi sions of. the 1991-93 Col |l ective
Bar gai ni ng Agreenent .

4. The vacated position of
Mai nt enance/ G oundskeeper fornerly held
by M. Wiite was not filled.

5. On or about October 15, 1992 the
District posted two 5 1/2 hour per day
vacancies in the job classification
G oundskeeper/ Cust odi an.  The posted
vacanci es were subsequently filled.

6. The District's actions were consi stent
with the provisions of Article X,
Vacancy, section A of the 1991-93
Col | ective Bargaining Agreenent, which
states:



"A. When the District determnes that a

vacancy exists and that the vacancy-

shall be filled, notice shall be posted

for five workdays in the District Ofice
and at each job site."

The District declared vacancies in the
positions of G oundskeeper/ Custodi an and
followed the Collective Bargaining
Agreenent procedures to fill the
positions.

7. The 1991-93 Col |l ective Bargaining
Agreenment provides that the final step
in the grievance procedure is advisory
arbitration. California School
Enpl oyees Associ ation has not filed a
grievance regarding this matter.

8. On or about Decenber 16, 1992
representatives for California Schoo
Enpl oyees Associ ation and the District
met in an attenpt to resolve the matter.

9. The District has not subcontracted or
transferred the work of
Mai nt enance/ G oundskeeper outside of the
bargai ning unit. '

10. The District has not reduced the hours
of any active enployee, nor has it taken
action to lay off any enpl oyee. The
position was voluntarily vacated. The
net effect of the District's actions has
i ncreased the nunmber of bargaining unit
wor k hours.

The following findings of fact are based on evidence

presented in the joint

exhibits submtted with the stipul ations

of fact. These docunents include the parties' CBA, in effect

fromJuly 1, 1990, through June 30, 1993.3

]t is noted that Article XIV (Duration), section A states
that after June 30, 1993, the CBAw Il " ... continue in effect
until a successor agreenent is negotiated."
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On Septenber 30, 1992, CSEA Field Representative Bob Baker
sent a letter to the District stating that CSEA had heard that
the District was considering replacing the eight-hour
mai nt enance/ gr oundskeeper posftion vacated by Janes White (Wite)
with two five and one-half hour positions. Therefore, CSEA was
demandi ng to negotiate the (1) decision and effects of reduction
in hours of the vacant position, or (2) the effects of the
decision not to fill either the maintenance/ groundskeeper
hosition or anot her vacant position in the grounds area.

The-District responded to the |letter on Cctober 28, 1992,
refusing to negotiate either matter. The letter further stated
that the procedures for filling vacancies was al ready negoti at ed
as proVided for in Article XI (Vacancy), section A of the CBA

On Novenber 13, 1992, CSEA sent another letter to the
District renewing its demand to negotiate (1) the deci si on and
effect of the reduction in hours of the vacated
naintenanée/groundskeeper position, (2) the effects of t he
decision not to fill two unit positions, and (3) the wage
pl acement of the groundskeeper/custodian classification.* CSEA s
letter stated that it understood one of the two
groundskeeper/ custodi an positions had been filled. This letter
al so accused the District of assigning hours to the positions
‘that fell below the contractual eligibilfty | evel for health and

wel fare benefits.

“The COctober 15, 1992, job opening notice listed the salary
for the groundskeeper/custodi an position as $8.44 per hour.

6



Appendi x "A' of the CBAis entitled "Regular O assified
Enpl oyees 1991-92 Salary Schedule.” This schedule lists al
classifications in the bargaining unit by job title as of July 1,
1991. Under the occupational grouping called maintenance,
operations and transportation (MOI) services, it lists, anong
others, the classifications of maintenance/groundskeeper,
groundskeeper, and custodian, but the classification of
groundskeeper/custodian'is not listed. Under the "hours/days"
colum, all of the af orementi oned positions are shown as eight-
“hour positions.

At Step | of this schedule, the hourly rate for the
mai nt enance/ groundskeeper was $9.09; for the groundskeeper $8.48;
and $8.33 for the custodian.

Article Il (Recognition) of the CBA contains the follow ng
| anguage regarding the placenment of new positions in the
bar gai ni ng unit:

The District recognizes CSEA as the
Excl usi ve Representative for all classified
enpl oyees, excluding confidential, nmanagenent
and supervisory enpl oyees, as recogni zed by
the Public Enploynent Rel ations Board
("PERB"). The District shall notify CSEA of
any newly created classified position,
i ncluding the proposed salary range and job
duties. Any newy created classified
position (excluding supervisory, managenent
and confidential positions) shall be placed
in the bargaining unit and shall be subject
to the terns of the Agreenent. Disputed

cases shall be submtted to PERB for
resol ution.



Article V (Insurance Progranms) contains provisions related
to health and welfare benefits for nenbers of the bargaining
unit. Section B(3) of that article reads as foll ows:

3. Ef fective July 1, 1990, enpl oyees
must have a workday of at |east six hours in
order to be eligible for pro-rated health and
wel fare benefits. _

Foll ow ng the parties' unsuccessful attenpt on Decenber 16,
1992, to resolve this matter, CSEA sent its final letter to the
District on February 15, 1993. This letter protested the
District's failure "to neet and negotiate in good faith over
mandat ory subjects of bargaining." It is not known whether the
District responded to this letter.

| SSUES

1. VWhet her the District took unilateral actions on matters
within the scope of representation?

2. If so, did such acfions viol ate section 3543.5(a), (b

rand (c) of EERA?
DI l

Scope Qf Representation |Issues

Al though the parties are in substantial agreenent about the
relevant facts of this case, they disagree in their
characterizations of the District's actions as they pertain to

matters that fall within the statutorily defined scope of

representation



A subject is not negotiable if it is not enconpassed by the .
| anguage of section 3543.2° which sets forth the "scope of
representation” under EERA.

In addition to the topics listed in section 3543.2, the
Board has adopted é test for determning the negotiability of
subj ects .not expressly enunerated in section 3543. 2. I n Anahei m

Union High school District (1981) PERB Decision No. 177

(Anahei m® the Board determined that a subject will be deened
negotiable if: (1) the subject is logically and reasonably
related to hours, wages or an enunerated termand condition of
enpl oynent; (2) the subject is of such concern to both managenent

and enpl oyees that conflict is likely to occur and the nediatory

°Section 3543.2 provides in relevant part:

~(a) The scope of representation shall be
limted to matters relating to wages, hours
of enploynent, and other terns and conditions
of enploynent. "Terns and conditions of

enpl oyment" nean health and wel fare benefits
as defined by Section 53200, |eave, transfer
and reassignnent policies, safety conditions
of enploynent, class size, procedures to be
used for the evaluation of enployees,

organi zational security pursuant to Section
3546, procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, the layoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code, and alternative conpensation or
benefits for enployees adversely affected by .
pension limtations pursuant to Section 22515
of the Education Code,

®This test was approved by the California Supreme Court in
San Mateo Gty School District/Healdsburg_Union H gh School
District v. Public Enploynent Relations Board (1983) 33 Cal. 3d
850 [191 Cal . Rptr. 800]. ,




i nfl uence of collective negotiations is the appropriate neans of
resolving the conflict; and (3) the enployer's obligation to
negotiate would not significantly abridge its freedomto exercise
‘t hose manageri al prerogatives essential to the achievenent of its
m ssi on.

These principles concerning the scope of representation wll
be applied to the District's actions at issue here to determ ne

whet her they concerned negoti abl e subjects.

A Reduction in Hours of the M ntenance/ &G oundskeeper

Position

CSEA asserts that the District reduced the hours of the
vacant ei ght-hour maintenance/ groundskeeper position when it
subsequently created the two groundskeeper/custodi an poéitions at
| esser hours.

The District insists that it did not reduce the hours of
that. position, and that it remains intact as a vacant position.

in a nunber of decisions, PERB has held that the |evel of
services that an enployer decides to provide is nonnegotiable.
This includes the creation of new positions and a determ nation
of the nunber of hours to be assigned. (See, e.g., M. ‘San
Ant oni o Conmunity_College District (1983) PERB Decision No. 297,

p. 3; Davis Jojnt Unified School District (1984) PERB Deci sion
No. 393, pp. 26-27.) Thus, if, as the District clainms, it left

t he exi sting maintenance/ groundskeeper position vacant, this
decision was within its exercise of managerial prerogative.
However, this action did not relieve the District of the duty to
negotiate the effects of this decision on bargaining unit nmenbers
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if it inpacted matters within the scope of representation.

(Anahei m Newran-Crows Landing Unified School District (1982)

PERB Deci si on No. 223.)

CSEA has presented no evidence to support its claimthat the
District actually reduced the hours of the vacant mai ntenance/
groundskeeper position when the two groundskeeper/custodi an
positions were created. CSEA apparently believes that since the
naintenahce[groundskeeper classification consisted of only one
posi tion, whi ch was occupi ed by White until he resigned in
Septenber 1992, the District nust have decided to reduce the
hours of that position in order to acconplish its subsequent
action.

However, it is noted that there is another groundskeeper
position in the unit that was also vacant at the tine of White's
resignation. One could conjecture that the District decided to
reduce the hours of one or both vacant grounds positions when it
decided to create two néM/positions. But there is no evidence
whi ch establishes that, in fact, the District governing board or
its adm nistration took any action(s) to that effect. The
Oct ober 15, 1992, job opening notice is the only evidence of an
"official" District action and it makes no express reference to
t he mai nt enance/ groundskeeper position as a predecessor position.

Nor is there evidence that the District decided to abolish

t he mai nt enance/ groundskeeper classification. In Alum Rock Union

El enentary_School District (1983) PERB Decision No. 322 (Aum

Rock), the Board deternined that the decision "to abolish a

11



classification and cease engagi ng in the activi ty previously-
perforrréd by enpl oyees in that classification" is a manageri al
prerogative. However, the effects on negotiable subjects of a
decision to abolish a classification would be a proper subject of

bar gai ni ng. (Heal dsburg Uni on_High School District, et al.

(1984) PERB Deci si on No. I375 (Heal dsburg).)

Thus, if the Di.stri ct abolished the mai ntenance/
groundskeeper classification/position vacated by Wiite with new
positions of |lesser hours, at a mininum the District had a duty
to bargain with CSEA over the effects of that decision on matters

wi thin scope. (Alum Rock and Heal dsburg.)

Absent evidence to support a conclusion that the D strict
~either reduced the hours of an existing classification/position,
or abolished the classification, there is no basis for finding
that the District took action concerning the maintenance

/ groundskeeper position in Cctober 1992 that encbrrpassed matters
Wi thin the scope of representation.

B. Creation of G oundskeeper/Custodian Positions

CSEA maintains that the District consolidated the duties of
two existing classifications to create a new job classification
t hat was nonexistent prior to October 1992.

Al though the District clains that it "declared the existence
of two vacancies" in the groundskeeper/custodi an position, it has
not expl ai ned how t hese positions cane into existence. There is
no proof that the classification was in the uni t prior to Wite's

resignation in Septenber 1992.
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The only plausiblé explanation for this "fiat" is that the
District decided to create a new classification/position to neet
its operational needs. Thus, for purposes of determ ning whether
or not the d strict took actions on a matter within the scope of
represehtation, it is concluded that the District declared the
two positions vacant by creating a new classification for the
positions.

The District further determ ned that the nunber of hours
allotted to these positions were to be less than those assigned
to the existing vacant grounds positions. The net effect df this
action, it contends, was to increase the nunber of bargaining
unit hours.

The creation of classifications is not specifically
“enumerated as a termand condition of enployment within the scope
of. representation. However, in Al umRock, the Board applied the
Anahei mtest to this subject and concluded that

. wWhere managenent seeks to create a new
classification to performa function not

previously performed .. . it need not
negotiate its decision. [Fn. omtted.]
However, . . . those aspects of the creation

. of a classification which merely
transfer existing functions and duties from
one classification to another involve no
overriding managerial prerogative. Such
changes anpbunt to transfers of work between
enpl oyees or groupi ngs of enployees, simlar
to decisions to subcontract work or to
transfer work out of the bargaining unit.
[Fn. omtted.] They do not represent a
deci sion to undertake a new function or to
elimnate an existing function. Thus, no
deci sion on what functions are essential to
managenent's mssion is involved. The sane
functions are still being perforned; an

13



existing'classification is nerely replaced by

a new classification to do the same work

under simlar conditions of enploynent.

[Ctation omtted.]

. . . Thus, under_Anaheim the decision to

transfer duties fromone classification to

anot her is negoti abl e.

Here, the District has not rebutted CSEA s assertions that

it transferred duties fromthe existing classifications of
mai nt enance/ groundskeeper and custodian to the "new y-created"
classification of groundskeeper/custodian. Although the duties
of the nai ntenance/ groundskeeper and custodi an positions were not
included in the docunentation submtted by the parties, the
Cct ober 15, 1992, job opening notice did include an extensive
l[ist of duties to be performed by incunbents in the position.
Accordihg to the "job description" set forth on the notice, the
position is required to

operate and naintain a variety of power

Qrohnd equi pnent; . . . perform
gr oundskeepi ng nmai nt enance and gar deni ng
functions; . . . [and] maintain an assi gned

facility, group of buildings or office space
in a clean orderly and secure manner

It is not known which, if any, of the fornmer maintenance/
groundskeeper duties ceased to be perforned or which, if any, of
the duties listed for the new position represent functions not
previously perforned by enployees in the pre-exiéting
classifications. However, sincelthe cust odi an class still exists
and the new cl ass includes custodi an and grounds duties, the
"newl y-created" classification undoubtedly represents the

transfer of existing duties to a retitled classification. Also,
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it is noted that the new positions report to the same MOT
supervisor as the existing classifications. Thus, it appears
that the sane functions are being perforned, the same work is
bei ng done under simlar conditions of enploynent, but by
enpl oyees under a new job title.

Gven this determnation, it is concluded that the District
was obligated to negotiate the decisiqn to transfer work from one
classification to another. (See Alum Rock,. pp. 12-13.)

C. Assignnent of Wage Rate

Wages are clearly an enunerated subject of bargai ni ng. The
California Suprene Court has held that the authority of an
enpl oyer to prescribe a classification does not enconpass the
power to set the particular salary for such classification.
(Pacific legal Foundation v. Brown (1981) 29 Cal.3d 168, 187 [172
Cal .Rptr. 487].) Further, salary adjustnents for individual job
classifications within the sane occupational group are
negoti abl e. (Sonoma County_Board of Education v. PERB (1980) 102
Cal . App. 3d 689, 697 [163 Cal .Rptr. 464]; AlumRock.) Therefore,
the District was obligated to negotiate with CSEA over thé
assignnment of a salary range to the new classification of
groundskeeper/custodi an. (See AlumRock. p. 16.).

Il. Unilateral Change Allegations

To establish a prima facie case of a unilateral change, the
charging party nust denonstrate facts sufficient to establish:
(1) the enployer breached or altered the parties' witten

agreenent or previous understandi ng, whether that understanding
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is enbodied in a contract or evidenced fromthe parties' past
practice; (2) such action was taken wi thout giving the exclusive
representative notice or an opportunity to bargain over the
change; (3) the change is not nerely an isolated breach of the
contract, but anmpbunts to a change of policy (i.e., has a
generalized effect or continuing inpact upon bargaining unit
menber's terns and conditions of enploynent); and (4) the change
in policy concerns a matter within the scope of representation.

(Gant _Joint Union H gh School District (1982) PERB Deci sion No.

196; Pajaro Valley Unified School District (1978) PERB Deci sion

No. 51; Davis Unified School District, et al. (1980) PERB

Deci si on No. 116.)

| Absent a valid defense, unilateral actions taken by an
enpl oyer w thout providing the exclusive representative wth
prior notice and an opportunity to negotiate the proposed changes
in mtters within the scope of representation constitute a
refusal to negotiate in good faith in violation of section
3543.5(c). (San Mateo County Community College District (1979)
PERB Deci sion No. 94 (San Mateo).)

In sunmary, on the facts presented here, it has been found
that the District was obligated to negotiate regarding: (1) the
transfer of unit work fromtwo existing classifications to a
new y-created classification; and (2) matters related to sal ary,
including the salary range to which the new y-created

‘classification was assigned. Therefore, such actions anounted to
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a change in policy concerning matters within the scope of
representation

It is further undisputed that such action was taken w t hout
giving CSEA prior notice or an opportunity to bargain over the
changes. CSEA made a tinely demand, on or about Septenber 30,
1992, to negotiate what it believed at the tine was a decision to
repl ace the eight-hour nainténance/groundskeeper posifion wth
‘two five and one-half hour pbsitions. CSEA further denmanded on
Novenber 13, 1992, to negotiate both the decision and the effects
of the runored reduction in hours of the vacant positions and the
effects of the decision not to fill the two vacant positions in.
t he grounds area. The District refused CSEA's demand and
unilateral |y adopted and inplenented its decision to fill two
positions in the newy-created classification on or about

COct ober 15, 1992.7

The District also unilaterally deternined the salary for the
new y-created groundskeeper/custodi an classification, despite
CSEA' s request to negotiate the wage placenent of this
classification. This conduct not only breached the parties'
witten agreenent, which provided for notice to CSEA of new y-
created classifications, and undoubtedly the opportunity to neet
and negoti ate over the subject of salary and job duties, but

apparently was a change fromthe parties' understanding that such

"CSEA does not challenge the right or the procedures
utilized by the District to fill the two contractual
gr oundskeeper/ cust odi an positions.
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negoti ati ons would take place prior to the placenent of a newy-
created position in the bargaining unit.

These actions by the District were not nerely an isol ated
breach of the contract, but amounted to a change in policy having
“a generalized effect or continui ng inpact upon bargaining unit
menbers' terms and conditions of enploynent. Although the
parties net in an attenpt to resolve their dispute in Decenber
1992, there was no agreenent to submt the matters to the
negoti ati ng process.

Absent a valid defense, the District's unilateral change in
matters wthin the scope of representation without prior
notification CSEA and an opportunity to bargain the proposed
changes anmobunted to a violation of section 3543.5(c). (San

Mat eo0. )

[11. District Defenses

The District argues in its declaration that the managenent
rights clause found in Article XVI, section C, of the CBA spells
out its reserved right "to determ ne the workforce."

Even accepting the District's assertion of manageri al
prerogative, its actions cannot be excused on the basis of
contractual waiver.

PERB has adopted the standard for waiver used by the
Nat i onal Labor Relations Board (NLRB), which requires that a
wai ver of statutory rights be "clear and unm stakable.” A waiver

~wll not be lightly inferred. (Arador Valley Joint Union H gh
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School District (1978) PERB Deci sion No. 74; Placentia Unified
School District (1986) PERB Decision No. 595.)

In resol ving whet her a waiver of a course of action or
bargaining rights was "clear and unm stakable," express
contractual ternms as well as evidence of negotiating history-
reflecting a consci ous abandonnent of the right to bargain over a

particul ar subject can be exam ned. (Pal o _Verde Unified School

District (1983) PERB Decision No. 321.)

In this case the District is relying on broad managenent
rights | anguage whi ch does not expressly address the subject at
i ssue. A generally-worded nanagénent rights clause will not be
construed as a waiver of statutory bargaining rights. (See

Dubuque Packing Co. (1991) 303 NLRB No. 66 [137 LRRM 1185].)

Since the | anguage of section C does not cover the subjects of
unit classification or the District's right to set salaries for
such classifications, it is found that there is no "clear and
unm st akabl e" contractual waiver of CSEA s statutory bargaining
rights.
CONCLUSI ONS

Based upon the entire record in this case, it has been found
that the District breached its obligation under EERA to negotiate
with CSEA when it unilaterally (1) transferred work from existing
unit classifications to a newy-created classification, and (2)
established the salary assigned to the new classification.

As a result of this conduct, it is found that the District

viol ated section 3543.5(c). This conduct also interfered with
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CSEA's right to represent its nmenbers in their enpl oynent
relations with the District in violation of section 3543.5(b).
Additionally, the same conduct interfered with individual unit
menbers' rights to be represented by their chosen representative
"in their enpl oynment relations with the District in violation of
section 3543. 5(a).

REMEDY

Section 3541.5(c) gives PERB the power to issue a decision
and order directing the offending party to cease and desist from
an unfair practice and to take such affirnmative action as wl|
effectuate the policies of EERA

CSEA seeks an order that the Eistriét be required to cease
and desist fromits unlawful conduct and nmake affected unit
menbers whole for any | oss of wages and benefits as a result
t her eof .

In this case it has been found that the District breached
its obligation to negotiate in gobd faith with CSEA when it
unilaterally (1) transferred work from existing unit
classifications to a newWy-created classification, and (2
established the salary assigned to the new classification. This
conduct vi ol ated section 3543.5(c). This action also denied to
CSEA its right to represent unit nenbers in violation of section
3543.5(b). It also interfered with enployees' rights to
representation in violation of section 3543.5(a). It is thus
appropriate to order the District to cease and desist fromthe

foregoing, as well as any like or rel ated activity.
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PERB al so has the power to order restoration of the status

gquo ante in order ensure that the enployer does not benefit from

its wongful conduct. CSEA has not requested restoration of the
status quo ante and thus it wll not be ordered.
However, it is appropriate to order that the District, upon

réquest, meet and negotiate in good faith with CSEA about .the
transfer of duties fromthe pre-existing grounds area
classifications to the new y-created groundskeeper/custodi an
classification. Such negotiations should also include the salary
and any other benefits to be assigned to this classificapion.

However, to ensure that neaningful bargaining wll occur
under conditions essentially simlar to those that would have
exi sted had the District bargained at the tinme the Act required
it to do so, unless the parties reach a contrary agreenent, the
District is ordered to nake enployees in the groundskeeperl
custodi an classification whole for any difference between the
salary the parties agree upon and that unilaterally established
by the District, with interest at the rate of seven (7) percent
per annum fromthe date of the unilateral action (Cctober 15,
1992) wuntil the date CSEA and the District reach agreenent.

It is also appropriate that the District post a notice
incorporating the terns of the order herein. Posting of a such a
notice, signed by an authorized agent of the District, wll
provi de enpl oyees with notice that the District has acted in an
unl awf ul manner, has been ordered to cease and desist fromthis

activity, and will conply with the order. It effectuates the
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pur poses of EERA that enployees be inforned of the resolution of
a controversy, and the District's readiness to conply with the

ordered renedy. (Placerville Union School District (1978) PERB

Deci sion No. 69; Davis Unified Schdol District, et al., supra.

PERB Deci sion No. 116.)
PROPCSED ORDER

Based upon the foregoing findings of fact, conclusions of
| aw and t he entire record in this case, it is found that the
Norris School District (D strict) violated Governnent Code
section 3543.5(c) of the Educational Enploynent Rel ations Act
(EERA) by unilaterally: (1) transferring work fromexisting unit
classifications to a new y-created bargaining unit
classification, and (2) setting the salary for the new
classification. By the same conduct, it has been found that the
District also violated EERA section 3543.5(b) and (a).

Pursuant to section 3541.5(b) it is hereby ordered that the
District, its governing board and its representatives shall:

A CEASE AND DESI ST FROM

1. Failing and refusing to negotiate in good faith
with the California School Enployees Association and its Norris
Chapter #824 (CSEA), the exclusive representative of the |
District's classified enployees, by taking unilateral action
concerning enpl oyees' salary, and other terms and conditions of
enpl oynent within the scope of representation, including the

transfer of work fromone classification to another;
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2. By the sane conduét, denying to CSEA rights
guar ant eed by EERA, i ncluding the.right to represent its nenbers;
and

3. Further, by the same conduct, interfering with
enpl oyees in the exercise of their rights guaranteed by EERA
incIUding the right to be represented by their chosen
representative.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICIES OF THE EERA:

1. Upon request, imrediately neet and negotiate with
CSEA regarding (1) the transfer of work from one cl assi fication
to another, and (2) all matters related to salarfes, I ncl udi ng
the salary range to which the new classffication of
groundskeeper/ custodi an i s assi gned.

2. Unl ess the parties reach a contrary agreenent,
make enpl oyees in the groundskeeperlcustodian classification
whol e for any difference between the salary agreed upon by the
parties.and that unilaterally established by the District, wth
interest at the rate of seven (7) percent per annumfor the
period beginning on the date of the unilateral action
(Cctober 15, 1992) until the date CSEA and the District reach
agr eenent . |

3. Wthin ten (10) workdays of a final decision in
this matter, post at all school sites and all work | ocations
where notices to enployees are customarily placed, copies of the
Noti ce attached hereto as an Appendi x. The Notice nust be signed

by an authorized agent of the Ejstrict i ndi cating that t he
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District will comply with the terns of this Oder. Such posting
shall be nmaintained for a period of thirty (30) consecutive
wor kdays. Reasonabl e steps shall be taken to ensure that the
Notice is not reduced in size, altered, defaced, or covered by
any other material .

4. Wthin thirty (30) workdays fromservice of a
“final decision, submt witten notification of the action taken
to conply with the Order to the Sacranmento Regional Director of
the Public Enploynenf Rel ations Board in accord with the Regional
Director's instruction. All reports to the Regional Director
shall be served concurrently on the charging party herein.

Pursuant to California Code of Regul ations, title 8,

section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions wth the
Board itself at the headquarters office in Sacramento within
20 days of service of this Decision. In accordance with PERB
Regul ati ons, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such'exceptibns. ~(See Cal. Code of Regs.,
tit. 8, sec. 323 00.) A docunent is considered "filed" when

actually received before the close of business (5:00 p.m) on the

| ast day set for filing ". . .or when sent by telegraph or
certified or Express United States mail, postmarked not |ater
than the last day set for filing .. ." (See Cal. Code of Regs.,

tit. 8, sec. 32135; Code Cv. Proc, sec. 1013 shall apply.) Any

statenment of exceptions and supporting brief nust be served
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concurrently with its filing upon each party to this proceeding..
Proof of service shall acconpany each copy served on a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,

secs. 32300, 32305 and 32140.)

W JEAN THOMAS
Adm ni strative Law Judge
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